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PDesr Sird Opinion No, 0-613
, -Re: The tlme a sadpect may
be held without
bond whq\i;\;&;ige with
a felony o \ng canor

offense,

Your lettier of July 81, /A944, equesting the opinion
tnis departoent on the que tion stajed }herein is, 1n part, as

;1lows.
: "The questi k2§ arise wi us on several
occs3lons as to e length of suspsct who

has been arresped ucon th compl n of the Sheriff's

department, arged with a fel ny or even a mis-
demzanor, can\be ai \Pending investigation
without bvond. frequently poens that a man is
arreste 4 placed Na Jja gharged with an offense,

and on/the\s
phat e be

xt, his ettorney demands
H now sometimes our sher-
e to hold the suapeot in

ay we hold a suapect in jail, with-
out arged with a felony or a miademsanor

?
in oxd t wa/may Tully investlzate th2 circumstances
of the offensey and the defendant's connecticn thers-
witpp * ¥ N\¥n

da ecﬁ:ié therewith, Therefors our gques=-

Section 11, Articles 1 of the State Conatitution, pro-

leg:

"a11 prisoners shall be bailabdle by suificient
suretles, unless for capital orfenses, wnen the proof
i3 evident; but this provision shall not ba so con-
strued as to prevent ball atrter indictaent found upon
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examination of the evidence, in such manner as may
be presoribed by law."

Article 5, Vernon's Annotated Code of Criminal Proced

ure, contains exactly the same provision as set forth-in the for
going constitutional provision. J

Referring. to the foregoing provisions it is stated in
Texes Jurlisprudence, Vol. 5, pugse B1ll:

.4

"Under these provisions bail is a matter of
right to all persons accused of any orime, except
where there 18 proof evident of commiassgsion of a
capital offense which renders prodable the inflic-
tion of the death penalty. The rule is that a1l
prisoners are ballable; the exception is where

roof is evident of the eommission of a oapital
crimc. .

“Alxhough the term *all persons' 1s used in
the constitution, it 1a evident that ths provision
was meant, not to require all prisoners in all oire-
oumstances to be bailed, but to refer to a class
of prisoners, each and all of whom shall bs bailed
except as provided in the constitution., 3But it hes

. been sald that there are several considerations
leading pertinently to the oconclusion that prisoners
before trial and conviction are those who were de~
signed to be secured this absoclutely rish* to bail,™
(See Ex Parte Ezell, 40 Tex. 451)

chapter 1, Title 5, Vernon's Annotated Cods of Crimin.
Procedure, pertalns to arrest without warrant in ths cases enume:
ated in thia chapter, Article 217 of said_phapter, nrovides:

"In each case enumerated in this chapter, the
person maxing the arrest shall immediately tauke the
person arrested bdefore the magistrate who may have
ordered the arrest, or before the nearest magistrate
where the arrest was made without an order.®

Chapter 2 of said Title S, Vernoan's annotated Code of
(tiainal Procedure, pertains to arrests under warrant, and Arti-
fle 233 of saild chapter, provides:
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"I'he officer, or other person executing a
warrant of arrest, shall tuke the person whom he
is directed to urrest forthwith before the nagis-
trate who issués the warrunt, or before the wm:.gls~
trate named {n the warrant.”

arti les 224, 235, 236, 237 an
mina ocedure 11
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¢ 238, Vernon's innotated

cles 234,
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"artiole 224. One arrested in one county for
feiony committed in snother shall in ail cases be
tuken vefore some magistrate of the county where it
was alleged the offense was couaitted,.”

~riicle 23%. "Cne arrested for a wisdencaanor
shall bve takenp bufore o mugisirate of the county
where the arrest tukes place who shall take bail «nd
transmit imiiediztely the bvond so tz=ken to the ¢ourt
having jurisdiction oif the offense.”

~rticle 23¢, "If the accused fails or refuses
to give bzil, as provided in the preceding article,
he shall be committed to jaill of the county where
he was asrrested; and the magicstr.te coxzzitting him
snhall forthwith notify the sheriff of the e¢cunty in
which the offense is alleped to have been ¢committed
of the arrest and commitment, which notice may bde

given by telegraph, by zail or by other written
notice."

Arficle 237. "Ihe sheriff receiving the notice
Shiall forthwith go or send for the prisoner and have
him brought before the proper court or magistrate,”

oTticle 208, "1f the procper officer of the county
vhere the offease 1is alleged to have Leen conziited
doe s not deuznd the prisoner and take charge of him
within thirty days from the day he 1s ccmnittad, such
prisoner shall be discharged from custody.”

iTticles 450, 451, 453, 454, 455, 456, 457, 433 znd 459,
roon's Annotated Code of Criminal Procedure, provide:
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article 450, "In cases of arrest for felony
.in the county where the prosecution is pending, dur-
ing a term of court, the officer making the arrest
may taxe baill as provided in article 287."

article 451. "In cases of arrest for felony
less than capitel, nude during vacetlion, or made in
another county than the one in which the prosecution
is pending, the sheriff may teke bail. In such cases,
the amount of the bal 1 shall be the same as i3 in-
dorsed upon the capias; and, if no amount be indorsed

upon the capias, the sheriff shall require a reasonible
amount of bail.®

article 453, "~ capias auy be executed by any
constable or other peuce officer, In felony cases,
the defendant wmust be delivered forthwith to the sher-
iff of the county where the arrest is mede, together
with the writ under which he was taken."

ariicle 454, ".ny officer making an arrest une
der a capias in a misdeueanor may in term time or
vacatlion tzke bail of the defendant."

article 455, "Vhere an arrest 1s aade under
a capias in a capltal case, the sheriff shall confine
the defendant 1n Jail, and the capias shall, for that
purpose, bLe a sufficleut commitment. This article is
applicable when the arrest is made in the county where
the prosecution is pending,

article 458, "In each capital case where a defen-
dant is arrested under a capias in a county other than
thut in which the case is pending, the sheriff who ar-
rests, or to whom the defendant is delivered, shall cone
vey him forthwith to the county from which the caplas
issued apd deliver him to the sheriff of such county,"

Article 457. "4hen an arrest has been made and a
bail bond taken, such bond, together with the cupias,
shall be returned forthwith to the proper court,"
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trticle 458. "If n ¢afendant be placed :in jJoil
out of the county of the proscecution, on a fclony, he
shall be discharced from custody If not appliesd for
and taken by ths sheriff of the proper county before
the end of sixty daya from the day of his conitaent.
It the charge is a misdeacanor, he shall be dischargcd
from custody it not aprlied for and takcn by the sheriff
of the vroper county becfore the end of t-n days fron the
day of his cormitment.”

Article 459. "The preceding article shall not ap-
ply if the defendant has been placed ip jail out of the
county fcr the want of a safe jail in the proper ccunbty.”

Your attcnti-n is dirccted to Chaptsf 4, Title 5, Ver-
aon's snnotatcd Code of Criminal Frocedure, “efbt?ining tS bail
and recoghizance., .e do not deex it neceS8TY tO quote the
articles eontzined in this chapter.

In view of the foregoj~s Statutory rrovisions, you
are respectfully advised thst *f‘dsfgigff's department has no
authority to hold a person q{‘r%e ) a felony or a misde~
meanor in jail for any lers? Of tlze for the purpose of usking
an investigation or for sther re?sons whatsoever without giving
tie mccuscd an oppors”ttY tO make bail as provided by the
foregoing statuter

Yours very truly

ATICRETY CTM™™ L, OF T7XAS
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